MEMORANDUM
TO:

Senator S. Elizabeth Lockman, Chair
Representative David Bentz, Vice Chair
Members of the Joint Legislative Oversight and Sunset Committee

FROM:

Mark Brainard Jr., JLOSC Analyst

SUBJECT:

HSCA Holdover Status Update

DATE:

March 25, 2019
Background

Delaware’s Hazardous Substance Cleanup Act (“HSCA”) was enacted to “exercise the powers of the State
to require prompt containment and removal of such hazardous substances, to eliminate or minimize the
risk to public health or welfare or the environment, and to provide a fund for the cleanup of the facilities
affected by the release of hazardous substances.” 1 The statute established the HSCA Fund to carry out the
purposes of the act.2 HSCA is under the purview of the Department of Natural Resources and
Environmental Control (“DNREC”), the Division of Waste & Hazardous Substances (“DWHS”).
JLOSC decided to review the HSCA fund in 2018 because an independent audit “as of and for the year
ended June 30, 2016” found that the HSCA Fund had exceeded its statutory 15% administrative cap,
without required Joint Finance Committee approval. A Deputy Attorney General (“DAG”) for DNREC
issued a memorandum in September 2017 arguing that the auditor misinterpreted a HSCA provision and
that the Fund had not exceeded its cap.
The statutory provision at issue was § 9113(d), which states:
No greater than 15 percent of the moneys deposited into the Fund shall be used for
administering this chapter without approval of the Joint Finance Committee.
The question presented was whether the statute intends to apply the 15% cap to the cumulative amount
deposited into the Fund since its creation, or the amount deposited each fiscal year. DNREC argued that
the cap applies to the cumulative amount, while the auditor believed the cap applies to the amount
deposited each fiscal year.3
During its review, the Committee of 100 brought to the Committee draft legislation to amend HSCA by
creating a new adjustable tax rate, which should stabilize revenues for the HSCA Fund and Brownfield
Program and, in the process, resolve the 15% cap issue by smoothing over the amount that goes to
administrative costs.
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See 7 Del. C. § 9102.
See id. at § 9113.
3
For a more detailed discussion of the statutory interpretation issue, see the DAG’s memorandum (Appendix C of the HSCA
JLOSC 2018 Final Report) on page 7.
2

Reason for the Hold Over
HSCA was held over to hear from DNREC whether the changes made in last year’s HB 451 have had the
anticipated effect of smoothing the amount of funds going to administrative costs, or if additional
legislation to clarify § 9113(d) is needed. Introducing legislation to clarify the cap provision was
recommended in 2018, but tabled:
Recommendation: The two options for this recommendation are outlined in the final 2018 report:
Option 1: JLOSC will sponsor a bill drafted by JLOSC’s Legislative Attorney to amend 7 Del. C.
§ 9113(d) to clarify that the HSCA Fund’s 15% cap on administrative costs expenditures is based
on the amount deposited into the Fund on a cumulative basis, as follows (including 2 changes to
conform existing law with the standards of the Delaware Legislative Drafting Manual):
(d) No greater than 15 percent % of the moneys deposited into the Fund on a
cumulative basis over the life of the Fund shall may be used for administering this chapter
without approval of the Joint Finance Committee.
Option 2: JLOSC will sponsor a bill drafted by JLOSC’s Legislative Attorney to amend 7 Del. C.
§ 9113(d) to clarify that the HSCA Fund’s 15% cap on administrative costs expenditures is based
on the amount deposited into the Fund in the current fiscal year, as follows:
(d) No greater than 15 percent % of the moneys deposited into the Fund in the
current fiscal year shall may be used for administering this chapter without approval of the
Joint Finance Committee.
Update: This recommendation was tabled at the June 5, 2018 meeting. The Committee will revisit
this recommendation in January 2019.
Completed Recommendations
By way of further background information, JLOSC approved the following 2 recommendations in 2018:
Recommendation: JLOSC will sponsor a bill drafted by the Committee of 100 to amend 7 Del.
C. §§ 9113-9114 to stabilize revenues for the HSCA Fund and Brownfield Program.4 This
recommendation passed on April 17, 2018.
Update: HB 451 was enacted on September 13, 2018. The legislation addressed the fluctuating
annual revenue of the HSCA Fund by creating a new adjustable tax rate. With this new tax rate in
place, DNREC officials expect a more predictable and steady revenue stream.
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See HB 451 on page 5.
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Recommendation: In order to demonstrate the achievements of the Division of Waste and
Hazardous Substances, and the success of the Brownfields Development Program, update the
Delaware Brownfields Marketplace website with a complete list of market-ready brownfield sites
for redevelopment. This recommendation passed on April 17, 2018.
Update: DNREC says officials have been working diligently with private property owners to list
their properties on the Brownfields Marketplace. Since last year, DNREC has worked to reevaluate
sites and plans to contact property owners to educate them on the Brownfield Development
Program while offering to place their properties in the Brownfield Marketplace. Additionally,
DNREC is working with its IT Department to make changes to the website to allow additional
sites to be added. With the upgrades, the Department will be able to add additional sites. Through
these efforts over the last 9 months, DNREC has added 3 sites to the Brownfields Marketplace
with plans to add additional sites once upgrades are complete. Listing a property on the
Marketplace is voluntary, and DNREC will continue to respect the rights of private property
owners not to list their properties. Outreach efforts by DNREC officials to communicate the
beneficial nature of the Brownfield Development Program to the community will continue.
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SPONSOR:
Reps. Bennett, Brady, Dukes,
Spiegelman; Sens. Delcollo,
Pettyjohn, Sokola

Rep. Bolden & Sen. Walsh

HOUSE OF REPRESENTATIVES
149th GENERAL ASSEMBLY
HOUSE BILL NO. 451
AS AMENDED BY
HOUSE AMENDMENT NO. 1
AN ACT TO AMEND TITLE 7 RELATING TO THE HAZARDOUS SUBSTANCE CLEANUP ACT.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Three-fifths of all members elected
to each house thereof concurring therein):
Section 1. Amend § 9113, Title 7 of the Delaware Code by making deletions as shown by strike through and insertions
as shown by underline as follows:
§ 9113. Hazardous Substance Cleanup Fund.
(c) Money in the Fund may be used by the Secretary only to carry out the purposes of this chapter, including , but not
limited to, the following activities:
(8) Provide for a remedy, or for reimbursement of allowable costs, for certified brownfields.
(9) Provide annually to the Brownfields Grant Program an amount equal to 1/3 of the amount deposited in that year
into the Hazardous Substance Cleanup Fund under § 9113 of this title.
Section 2. Amend § 9114, Title 7 of the Delaware Code by making deletions as shown by strike through and insertions
as shown by underline as follows:
§ 9114. Tax assessment.
(a) (1) With regard to gross receipts received after December 31, 1990, and before July 1, 1993, there shall be added
to the tax provided in §§ 2902(c)(3) and 2905(b)(1) of Title 30 an additional tax of .6% on all taxable gross receipts determined
under §§ 2902 and 2905 of Title 30 derived from the sale of petroleum or petroleum products.
(2) With regard to gross receipts received after June 30, 1993, and before January 1, 2022 2019 , the rate of additional
tax under this subsection shall be increased to 0.9%.
(3) With regard to gross receipts received after December 31, 2018, and before January 1, 2022, the rate of additional
tax under this subsection is subject to annual adjustment based upon the total of moneys deposited into the Fund during the
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lookback period, as that term is defined in § 2122 of Title 30. The Division of Finance shall calculate the annual adjustment
under this paragraph (a)(3) of this section in conjunction with the determination of gross receipts tax filing frequencies.
(4) For taxable periods beginning after December 31, 2018, the rate of tax imposed under this section is determined
by multiplying .9% by a fraction, the numerator of which is $15,000,000 and the denominator of which is the total of moneys
deposited into the Fund during the lookback period, as that term is defined in § 2122 of Title 30, but the tax rate calculated
under this section may not be less than .0675% or greater than 1.675%.
(5) The Department of Finance shall publish the annual adjustments made under this section and engage in public
outreach to notify businesses, employers, payroll processors, tax professionals, and the general public of the adjustments,
subject to the deadline provide under § 515(d) of Title 30.
(6) For purposes of the additional tax imposed by this section, gross receipts, as defined in Chapter 29 of Title 30,
that are received after June 30, 2007, shall not include gross receipts from a sale of petroleum or petroleum products by a
wholesaler, as defined in Chapter 29 of Title 30, if all of the following apply :
(1) a. The petroleum or petroleum products were sold to the wholesaler by a person who is licensed under Chapter
29 of Title 30; and 30.
(2) b. The gross receipts from the sale described in paragraph (a)(1) (a)(6)a. of this section were gross receipts
defined in Chapter 29 of Title 30 with respect to the seller.
(7) For purposes of this section and Chapter 29 of Title 30, exclusions from the gross receipts tax shall first be
computed by including in said exclusions, to the extent possible, receipts deriving from sales not subject to the tax provided in
this section.
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